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Need for a Bill of Rights1 

 
A recurring criticism of the Constitution by the anti-federalists 

during the ratification debates was that it lacked a bill of rights—

as list of fundamental freedoms retained by the people on which 

the government could not infringe. Beginning with Virginia in 

1776, the majority of the states had included a bill of rights in 

their state constitutions. However, the 1787 Constitutional 

Convention, rejecting the wishes of some of its members, did no 

include such a list. People fearful and critical of creating a new and 

powerful national government argued that this omission was 

evidence that such a government could threaten people’s liberties. 

One influential advocate of this view was Patrick Henry, perhaps 

the most prominent and renowned of the anti-federalists. Henry 

was a longtime Virginia political leader whose acclaimed oratorical 

skills had helped to inspire the American Revolution [“I know not 

what course others may take; but as for me, give me liberty or give 

me death!”]. As a multiple-term governor and leading member of 

Virginia’s House of Delegates, he dominated Virginia state politics 

in the 1770s and 1780s. The first viewpoint here is taken from 

speeches he made in June 1788 before the Virginia ratifying 

convention. Henry argues that the new Constitution will supersede 

Virginia’s constitution and its bill of rights, thus endangering the 

people’s freedoms. 

Alexander Hamilton, a past military aide to General George 

Washington and future Secretary of the Treasury during 

Washington’s presidency, was one of the main supporters of the 

new Constitution, and he worked hard for its ratification in New 

York and other states. Among his efforts in support of the 

Constitution was a collaboration with James Madison and John 

Jay in writing a series of eighty-five letters to newspapers under 

the pseudonym “Publius”. These essays, which supported and 

defended the proposed Constitution against various criticisms and 
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urged ratification, were published in 1788 in book form as The 
Federalist. 

Hamilton wrote the bulk of the essays, including No. 84 from 

which the second viewpoint is taken. He directly takes up the 

criticism that the Constitution lacks a bill of rights. He 

summarizes the arguments by which many federalists defended 

the absence of a bill of rights—that the rights of Americans are 

protected by state constitutions, and the new federal government 

is not being given express powers to infringe upon individual 

rights and liberties. The structure of the new government, he 

asserts, with its separation of powers and guarantees of the right 

to elect representatives, among other features, is enough to ensure 

the people’s liberties. Hamilton goes on to conclude that a listing of 

rights might be dangerous, because it could be construed to mean 

that any rights and freedoms not listed would lack protection. 

 

 

The Constitution Needs a Bill of Rights (1788) 
Patrick Henry (1736-1799)2 

 

Speech on 16 June 1788 
 

Mr. Chairman.—The necessity of a Bill of Rights appear to me to 

be greater in this Government, then ever it was in any 

Government before…. 

All nations have adopted this construction—That all rights not 

expressly and unequivocally reserved to the people, are impliedly 

and incidentally relinquished to rulers; as necessarily inseparable 

from the delegated powers. It is so in Great-Britain: For every 

possible right which is not reserved to the people by some express 

provision or compact, is within the King’s prerogative. It is so in 

that country which is said to be in such full possession of freedom. 

It is so in Spain, Germany, and other parts of the world. 

 

Virginia’s Example 

 

                                                           
2 From Patrick Henry’s speech before the Virginia ratifying convention, June 16, 

and June 17, 1788. 
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Let us consider the sentiments which have been entertained 

by the people of America on this subject. At the revolution, it must 

be admitted that it was their sense to set down those great rights 

which ought, in all countries, to be held inviolable and sacred. 

Virginia did so, we all remember. She made a compact to reserve, 

expressly, certain rights. 

When fortified with full, adequate, and abundant 

representation, was she satisfied with that representation? No.—

She most cautiously and guardedly reserved and secured those 

invaluable, inestimable rights and privileges, which no people, 

inspired with the least glow of patriotic liberty, ever did, or ever 

can, abandon. 

She is called upon now to abandon them, and dissolve that 

compact which secured them to her. She is called upon to accede to 

another compact, which most infallibly supersedes and annihilates 

her present one. Will she do it?—This is the question. If you intend 

to reserve your unalienable rights, you must have the most express 

stipulation; for, if implication be allowed, you are ousted of those 

rights. If the people do not think it necessary to reserve them, they 

will be supposed to be given up.  

How were the congressional rights defined when the people of 

America united by a confederacy to defend their liberties and 

rights against the tyrannical attempts of Great Britain? The states 

were not then contented with implied reservation. No, Mr. 

Chairman. It was expressly declared in our Confederation that 

every right was retained by the states respectively, which was not 

given up to the government of the United States. But there is no 

such thing here. You, therefore, by a natural and unavoidable 

implication, give up your rights to the general government. 

Your own example furnishes an argument against it. If you 

give up these powers, without a bill of rights, you will exhibit the 

most absurd thing to mankind that ever the world saw—A 

government that has abandoned all its powers—The powers of 

direct taxation, the sword, and the purse. You have disposed of 

them to Congress, without a bill of rights—without check, 

limitation, or control. And still you have checks and guards—still 

you keep barriers—pointed where? Pointed against your 

weakened, prostrated, enervated state government! You have a bill 

of rights to defend you against the state government, which is 

bereaved of all power, and yet you have none against Congress, 

though in full and exclusive possession of all power! You arm 

yourselves against the weak and defenseless, and expose 

yourselves naked to the armed and powerful. Is not this a conduct 

of unexampled absurdity? What barriers have you to oppose to this 

most strong, energetic government? To that government you have 

nothing to oppose. All your defense is given up. This is a real, 

actual defect. It must strike the mind of every gentleman.  

When our government was first instituted in Virginia, we declared 

the common law of England to be in force. 

That system of law which has been admired, and has protected 

us and our ancestors, is excluded by that system. Added to this, we 

adopted a bill of rights.  

By this Constitution, some of the best barriers of human rights 

are thrown away. Is there not an additional reason to have a bill of 

rights? 

By the ancient common law, the trial of all facts is decided by 

a jury of impartial men from the immediate vicinage. This paper 

speaks of different juries from the common law in criminal cases; 

and in civil controversies excludes trial by jury altogether. There 

is, therefore, more occasion for the supplementary check of a bill of 

rights now than then.  

Congress, from their general, powers, may fully go into 

business of human legislation. They may legislate, in criminal 

cases, from treason to the lowest offence—petty larceny. They may 

define crimes and prescribe punishments. In the definition of 

crimes, I trust they will be directed by what wise representatives 

ought to be governed by.  

But when we come to punishments, no latitude ought to be 

left, nor dependence put on the virtue of representatives. What 

says [Virginia’s] bill of rights?—“that excessive bail ought not to be 

required, nor excessive fines imposed, nor cruel and unusual 

punishments inflicted.” Are you not, therefore, now calling on 

those gentlemen who are to compose Congress, to prescribe trials 

and define punishments without this control? Will they find 

sentiments there similar to this bill of rights? You let them loose; 

you do more you depart from the genius of your country. That 

paper tells you that the trial of crimes shall be by jury, and held in 

the state where the crime shall have been committed. Under this 
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extensive provision, they may proceed in a manner extremely 

dangerous to liberty: a person accused may be carried from one 

extremity of the state to another, and be tried, not by an impartial 

jury of the vicinage, acquainted with his character and the 

circumstances of the fact, but by a jury unacquainted with both, 

and who may be biased against him. Is not this sufficient to alarm 

men? How different is this from the immemorial practice of your 

British ancestors, and your own? I need not tell you that, by the 

common law, a number of hundredors were required on a jury, and 

that afterwards it was sufficient if the jurors came from the same 

county. With less than this the people of England have never been 

satisfied. That paper ought to have declared the common law in 

force. 

 

The People Want a Bill of Rights 

 

In this business of legislation, your members of Congress will 

lose the restriction of not imposing excessive fines, demanding 

excessive bail, and inflicting cruel and unusual punishments. 

These are prohibited by your declaration of rights. What has 

distinguished our ancestors?—That they would not admit of 

tortures, or cruel and barbarous punishment. But Congress may 

introduce the practice of the civil law, in preference to that of the 

common law. They may introduce the practice of France, Spain, 

and Germany—of torturing, to extort a confession of the crime. 

They will say that they might as well draw examples from those 

countries as from Great Britain, and they will tell you that there is 

such a necessity of strengthening the arm of government, that they 

must have a criminal equity, and extort confession by torture, in 

order to punish with still more relentless severity. 

We are then lost and undone.—And can any man think it 

troublesome, when we can, by a small interference, prevent our 

rights from being lost? If you will, like the Virginian government, 

give them knowledge of the extent of the rights retained by the 

people, and the powers of themselves, they will, if they be honest 

men, thank you for it. Will they not wish to go on sure grounds? 

But if you leave them otherwise, they will not know how to 

proceed; and, being in a state of uncertainty, they will assume 

rather than give up powers by implication. 

A bill of rights may be summed up in a few words. What do 

they tell us? — That our rights are reserved. Why not say so? Is it 

because it will consume too much paper? Gentlemen's reasoning 

against a bill of rights does not satisfy me. Without saying which 

has the right side, it remains doubtful. A bill of rights is a favorite 

thing with the Virginians and the people of the other states 

likewise. It may be their prejudice, hut the government ought to 

suit their geniuses; otherwise, its operation will be unhappy. A bill 

of rights, even if its necessity be doubtful, will exclude the 

possibility of dispute; and, with great submission, I think the best 

way is to have no dispute. In the present Constitution, they are 

restrained from issuing general warrants to search suspected 

places, or seize persons not named, without evidence of the 

commission of a fact, &c. There was certainly some celestial 

influence governing those who deliberated on that Constitution; for 

they have, with the most cautious and enlightened circumspection, 

guarded those indefeasible rights which ought ever to be held 

sacred! 

The officers of Congress may come upon you now, fortified 

with all the terrors of paramount federal authority. Excisemen 

may come in multitudes; for the limitation of their numbers no 

man knows. They may, unless the general government be 

restrained by a bill of rights, or some similar restriction, go into 

your cellars and rooms, and search, ransack, and measure, 

everything you eat, drink, and wear. They ought to be restrained 

Within proper bounds. 

With respect to the freedom of the press, I need say nothing; 

for it is hoped that the gentlemen who shall compose Congress will 

take care to infringe as little as possible the rights of human 

nature. This will result from their integrity. They should, from 

prudence, abstain from violating the rights of their constituents. 

They are not, however, expressly restrained. But whether they will 

intermeddle with that palladium of our liberties or not, I leave you 

to determine.” 

 

Speech on 17 June 1788 
 

[Editor’s note: In the following argument Henry examines the 
ninth section of Article I of the Constitution, which includes a few 
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civil rights provisions, and argues that it is a meager substitute for 
a substantive bill of rights.] 

 
Mr. Chairman.—We have now come to the ninth section [of Article 

I], and I consider myself at liberty to take a short view of the 

whole, I wish to do it very briefly. Give me leave to remark, that 

there is a bill of rights in that Government [established by the 

Constitution]. There are express restrictions which are in the 

shape of a bill of rights: but they bear the name of the ninth 

section. The design of the negative expressions in this section is 

prescribe limits, beyond which the powers of Congress shall not go. 

These are the sole bounds intended by the American Government. 

Where abouts do we stand with respect to a bill of rights? Examine 

it, and compare it to the idea manifested by the Virginia Bill of 

Rights, or that of the other States. The restraints in this 

Congressional Bill of Rights, are so feeble and few, that it would 

have been infinitely better to have said nothing about it. The fair 

implication is, that they can do everything they are not forbidden 

to do. What will be the result if Congress, in the course of their 

legislation, should do a thing not restrained by this ninth section? 

It will fall as an incidental power to Congress, not being prohibited 

expressly in the Constitution. The first prohibition is, that the 

privilege of the writ of habeas corpus shall not be suspended but 

when, in case of rebellion or invasion, the public safety may 

require it. It results clearly that, if it had not said so, they could 

suspend it in all cases whatsoever. It reverses the position of the 

friends of this Constitution, that everything is retained which is 

not given up; for, instead of this, everything is given up which is 

not expressly reserved…. 

 

Limited Protections 

 

You are told that your rights are secured in this new 

government. They are guarded in no other part but this 9th 

section. The few restrictions in that section are your only 

safeguards. They may control your actions, and your very words, 

without being repugnant to that paper. The existence of your 

dearest privileges will depend on the consent of Congress, for they 

are not within the restrictions of the 9th section. 

If gentlemen think that securing the slave trade is a capital 

object; that the privilege of the habeas corpus is sufficiently 

secured; that the exclusion of ex post facto laws will produce no 

inconvenience; that the publication from time to time will secure 

their property; in one word, that this section alone will sufficiently 

secure their liberties,—I have spoken in vain. Every word of mine, 

and of my worthy coadjutor, is lost. I trust that gentlemen, on this 

occasion, will see the great objects of religion, liberty of the press, 

trial by jury, interdiction of cruel punishments, and every other 

sacred right, secured, before they agree to that paper. These most 

important human rights are not protected by that section, which is 

the only safeguard in the Constitution. My mind will not be 

quieted till I see something substantial come forth in the shape of 

a bill of rights. 

 

 

The Constitution Does Not 

Need a Bill of Rights (1788) 
Alexander Hamilton3 

 

To the People of the State of New York: 
In the course of the foregoing review of the Constitution, I 

have taken notice of, and endeavored to answer most of the 

objections which have appeared against it. There, however, remain 

a few which either did not fall naturally under any particular head 

or were forgotten in their proper places. These shall now be 

discussed; but as the subject has been drawn into great length, I 

shall so far consult brevity as to comprise all my observations on 

these miscellaneous points in a single paper. 
The most considerable of the remaining objections is that the 

plan of the convention contains no bill of rights. Among other 

answers given to this, it has been upon different occasions 

remarked that the constitutions of several of the States are in a 

similar predicament. I add that New York is of the number. And 

yet the opposers of the new system, in this State, who profess an 
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unlimited admiration for its constitution, are among the most 

intemperate partisans of a bill of rights. To justify their zeal in this 

matter, they allege two things: one is that, though the constitution 

of New York has no bill of rights prefixed to it, yet it contains, in 

the body of it, various provisions in favor of particular privileges 

and rights, which, in substance amount to the same thing; the 

other is, that the Constitution adopts, in their full extent, the 

common and statute law of Great Britain, by which many other 

rights, not expressed in it, are equally secured. 
 

Clauses in the Constitution 

 
To the first I answer, that the Constitution proposed by the 

convention contains, as well as the constitution of this State, a 

number of such provisions. 
Independent of those which relate to the structure of the 

government, we find the following: Article 1, section 3, clause 7—

“Judgment in cases of impeachment shall not extend further than 

to removal from office, and disqualification to hold and enjoy any 

office of honor, trust, or profit under the United States; but the 

party convicted shall, nevertheless, be liable and subject to 

indictment, trial, judgment, and punishment according to law.” 

Section 9, of the same article, clause 2—“The privilege of the writ 

of habeas corpus shall not be suspended, unless when in cases of 

rebellion or invasion the public safety may require it.” Clause 3—

“No bill of attainder or ex-post-facto law shall be passed.” Clause 

7—“No title of nobility shall be granted by the United States; and 

no person holding any office of profit or trust under them, shall, 

without the consent of the Congress, accept of any present, 

emolument, office, or title of any kind whatever, from any king, 

prince, or foreign state.” Article 3, section 2, clause 3—“The trial of 

all crimes, except in cases of impeachment, shall be by jury; and 

such trial shall be held in the State where the said crimes shall 

have been committed; but when not committed within any State, 

the trial shall be at such place or places as the Congress may by 

law have directed.” Section 3, of the same article—“Treason 

against the United States shall consist only in levying war against 

them, or in adhering to their enemies, giving them aid and 

comfort. No person shall be convicted of treason, unless on the 

testimony of two witnesses to the same overt act, or on confession 

in open court.” And clause 3, of the same section—“The Congress 

shall have power to declare the punishment of treason; but no 

attainder of treason shall work corruption of blood, or forfeiture, 

except during the life of the person attainted.” 
It may well be a question, whether these are not, upon the 

whole, of equal importance with any which are to be found in the 

constitution of this State. The establishment of the writ of habeas 
corpus, the prohibition of ex post facto laws, and of Titles of 

Nobility, to which we have no corresponding provision in our 

Constitution, are perhaps greater securities to liberty and 

republicanism than any it contains. The creation of crimes after 

the commission of the fact, or, in other words, the subjecting of 

men to punishment for things which, when they were done, were 

breaches of no law, and the practice of arbitrary imprisonments, 

have been, in all ages, the favorite and most formidable 

instruments of tyranny…. 

To the second that is, to the pretended establishment of the 

common and state law by the Constitution, I answer, that they are 

expressly made subject “to such alterations and provisions as the 

legislature shall from time to time make concerning the same.” 

They are therefore at any moment liable to repeal by the ordinary 

legislative power, and of course have no constitutional sanction. 

The only use of the declaration was to recognize the ancient law 

and to remove doubts which might have been occasioned by the 

Revolution. This consequently can be considered as no part of a 

declaration of rights, which under our constitutions must be 

intended as limitations of the power of the government itself. 

It has been several times truly remarked that bills of rights 

are, in their origin, stipulations between kings and their subjects, 

abridgements of prerogative in favor of privilege, reservations of 

rights not surrendered to the prince. Such was Magna Carta, 

obtained by the barons, sword in hand, from King John. Such were 

the subsequent confirmations of that charter by succeeding 

princes. Such was the Petition of Right assented to by Charles I., 

in the beginning of his reign. Such, also, was the Declaration of 

Right presented by the Lords and Commons to the Prince of 

Orange in 1688, and afterwards thrown into the form of an act of 

parliament called the Bill of Rights. It is evident, therefore, that, 
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according to their primitive signification, they have no application 

to constitutions professedly founded upon the power of the people, 

and executed by their immediate representatives and servants. 

Here, in strictness, the people surrender nothing; and as they 

retain everything they have no need of particular reservations. 

“We the people of the United States, to secure the blessings of 

liberty to ourselves and our posterity, do ordain and establish this 

Constitution for the United States of America.” Here is a better 

recognition of popular rights, than volumes of those aphorisms 

which make the principal figure in several of our State bills of 

rights, and which would sound much better in a treatise of ethics 

than in a constitution of government. 

But a minute detail of particular rights is certainly far less 

applicable to a Constitution like that under consideration, which is 

merely intended to regulate the general political interests of the 

nation, than to a constitution which has the regulation of every 

species of personal and private concerns. If, therefore, the loud 

clamors against the plan of the convention, on this score, are well 

founded, no epithets of reprobation will be too strong for the 

constitution of this State. But the truth is, that both of them 

contain all which, in relation to their objects, is reasonably to be 

desired. 

 

A Bill of Rights Would Be Dangerous 

 

I go further, and affirm that bills of rights, in the sense and to 

the extent in which they are contended for, are not only 

unnecessary in the proposed Constitution, but would even be 

dangerous. They would contain various exceptions to powers not 

granted; and, on this very account, would afford a colorable pretext 

to claim more than were granted. For why declare that things shall 

not be done which there is no power to do? Why, for instance, 

should it be said that the liberty of the press shall not be 

restrained, when no power is given by which restrictions may be 

imposed? I will not contend that such a provision would confer a 

regulating power; but it is evident that it would furnish, to men 

disposed to usurp, a plausible pretense for claiming that power. 

They might urge with a semblance of reason, that the Constitution 

ought not to be charged with the absurdity of providing against the 

abuse of an authority which was not given, and that the provision 

against restraining the liberty of the press afforded a clear 

implication, that a power to prescribe proper regulations 

concerning it was intended to be vested in the national 

government. This may serve as a specimen of the numerous 

handles which would be given to the doctrine of constructive 

powers, by the indulgence of an injudicious zeal for bills of rights. 

On the subject of the liberty of the press, as much as has been 

said, I cannot forbear adding a remark or two: in the first place, I 

observe, that there is not a syllable concerning it in the 

constitution of this State; in the next, I contend, that whatever has 

been said about it in that of any other State, amounts to nothing. 

What signifies a declaration, that “the liberty of the press shall be 

inviolably preserved”? What is the liberty of the press? Who can 

give it any definition which would not leave the utmost latitude for 

evasion? I hold it to be impracticable; and from this I infer, that its 

security, whatever fine declarations may be inserted in any 

constitution respecting it, must altogether depend on public 

opinion, and on the general spirit of the people and of the 

government. And here, after all, as is intimated upon another 

occasion, must we seek for the only solid basis of all our rights. 

 

The Constitution Is a Bill of Rights 

 

There remains but one other view of this matter to conclude 

the point. The truth is, after all the declamations we have heard, 

that the Constitution is itself, in every rational sense, and to every 

useful purpose, a Bill of Rights. The several bills of rights in Great 

Britain form its Constitution, and conversely the constitution of 

each State is its bill of rights. And the proposed Constitution, if 

adopted, will be the bill of rights of the Union. Is it one object of a 

bill of rights to declare and specify the political privileges of the 

citizens in the structure and administration of the government? 

This is done in the most ample and precise manner in the plan of 

the convention; comprehending various precautions for the public 

security, which are not to be found in any of the State 

constitutions. Is another object of a bill of rights to define certain 

immunities and modes of proceeding, which are relative to 

personal and private concerns? This we have seen has also been 
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attended to, in a variety of cases, in the same plan. Adverting 

therefore to the substantial meaning of a bill of rights, it is absurd 

to allege that it is not to be found in the work of the convention. It 

may be said that it does not go far enough, though it will not be 

easy to make this appear; but it can with no propriety be 

contended that there is no such thing. It certainly must be 

immaterial what mode is observed as to the order of declaring the 

rights of the citizens, if they are to be found in any part of the 

instrument which establishes the government. And hence it must 

be apparent, that much of what has been said on this subject rests 

merely on verbal and nominal distinctions, entirely foreign from 

the substance of the thing. 

 
 


